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("©") Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-106/2022-23 and 06.02.2023

(if)
"CffRcf~ 1PTI' / sf sf@er?grmat, snrzgme (s~ta)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

~m cF1" ft.:ri"cfi /
('cf) Date of issue

06.022023

Arising out of Order-In-Original No. 32/AC/DEM/ST/Greenleaf/2021-22 dated 22.02.2022

(s-) passed by the Assistant ·commissioner, CGST, Division-Mehsana, Gandhinagar

Commissionerate

2faai #Tat 3TT(: tfctT /
M/s Greenleaf Envirotech Pvt Ltd, Shop No. 105,

('cf) Name and Address of the Near Rangoli Flat, Radhanpur Road, Mahesana -
Appellant 384002

l& arfn< srfr-sr?gr sriagr sigma mar z it az sr s?gr ah Rt znfnfa Rh aaT+T
sf@eartRt srft rzrarterr sher r{ammar&, tar fRt sm?gr h faaztmar?l

Q Any person aggrieved by this Order-in-Appeal may file. an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

taalTgrur smaa:
Revision application to Government of India:

(1) kt s g r ar gear zf@fr, 1994 cF1" muaa R aag tu tat aaqatm nr cJTT
sq-qr k rr reg siasfa gatawa zftRa, stdat, fe iarr4, ztsra fa+Tr,
atf ifs, startsa, iramf, { fa«« 11 ooo 1 cfil' cF1" \JfTiTT~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section
35 ibid: -

(m) af? ftgftrsa @fr zRaratf@flusrtr qr4 mtar zr fcFm'
nasrt g@? ssznttasara grf, zr flt suet3rt T sueta? agftmar

K rsrtrgt Rt 1fartr s&gt
In case of any loss of goods where the loss occur in transit from a factory to a

ehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(ea) sqhangftug zrqr ftffaa martr[fiat 3qz@tr geamgT

agrea grabRaemr#Rtmahag ftTy zr varfaaffaa ?
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

{'cf) 3ITTl1 '3 ,91 ~rt cg '3 ,9 raa green gar a fu sit zpt #fez tr ftn? sit@arr sts
arr tu4 far ah q1Ra ga, sfau uRat rt at fafefr (t 2) 1998
arr 109 trRiga fhg ·gz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) arr saran green (ft) Rat cl ffi, 200 1far9ksia«fa FclR Fcf2 srcp,n=f"lsl!T~-8 it if Q
4fat , fa z?gr a ufast fafalm a fag-r u# srflst Rt t-at
fail arr 5fa ala fa st rReu sh arr atar < # gr ff h iaia er 35-< a
f.:t"mfur fr hgar hare#arr tn-6 arrRr fa st2fraeqt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR:6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasr znaa ah rer szt iauzaUn «tast znr3m@tatsgt 20o/- fr 4=ratRt
sag sit szt ia4a vnta rnrr gta 1000/- Rtl grarRtsq

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flt gca, a€hr sgraa greenuiar# 31 c:f1ffi4~%"SITT!"~:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) {tr 3grad gra zf@Rau, 1944 Rt arr 35-4/35-<h siafa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 5Rfa qRba aalg agar ah satar ft zfa, zrfRr hmafl green, eh4l
agraa gr«aui hara zlR +ntntf@awT (fez) #r uf@am 2fr ff#r,zarara i 2nd +tar,
agt?a,at, f71IF, Tz#Iara-3800041

-
To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

· e appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
cribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

!; d against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4flzr?gra&a n?git m ar@gr glare at rts grtr hRuRt mararr s4me
it fnr sr a7fgu sr as #gt? gg sf fa far €l atfaa fu zrnf?fr zflra
zrzarf@lawrRt ca sf# ahr)aear t u4 3ma fursaran

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Tr4rt gr«an sf@2ft 1970 rt titf@ea RtRt -1 h siafafaff« fu gar G
raea zr gar?gr zrenfetfa f6far qrf@talk eh zmr r@ta #t um 7Raus6.50 "9-?f cfi"f rlj (lj (i;,tlj

genRee «atgtr arfgu

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under

0 scheduled-I item of the court fee Act, 1975 as amended.

( 5) z it if@ tat fir # ar fail fr it ft en aaffa fan star ? sitmm
tea,htgr«a green viarm flt rf@law (raffaf@)ft, 1982Rfea2
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) tar gear,htarr gen qi hara z4ta rnrf@aw (fez) v 1Razfthma
iifin (Demand) v is (Penalty) cfi"f 10% & warmar fatf2 zgrai~, srf@)aarpf srr
10~~ii (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

eh{trsir green st arm a sia«fa, gf@a 2trfr Rt is (Duty Demanded) I

(1) is (section) 1 1D h aza faff« af@;
(2) fat +raaa2ehf ft uf@r;
(3) @zhf fita fa 6 Raza?aaf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <r?gr h 4fa srfl qferaur her szi gean rsrar gen ar awe fa(fa gt atru tu
~t 1 o% gratar it sziaa auz f ct I Ra "@" aavs#10% ratT ft sra#r?-----

view of above, an appeal against this order shall lie before the Tribunal on
..,.._.... ._...,t of 10% of the duty demanded where duty or duty and penalty·are in dispute,

ty, where penalty alone is in dispute."
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14fa n?/ ORDER-IN-APPEAL

The present appeal has been filed by M/s. Greenleaf Envirotech Private Limited,

Shop No.105, Near Rangoli Flat, Radhanpur Road, Mehsana, Gujarat (hereinafter referred to

. as "the appellant" ) against the Order-In Original No. 32/AC/DEM/ST/ GreenLeaf/2021-22,

dated 21.02.2022 (hereinafter referred as 'impugned order') passed by the Assistant

Commissioner, CGST & C.Ex., Division-Mehsana,

[hereinafter referred to as "the adjudicating authority"].

Commissionerate-Gandhinagar.

2. Briefly stated, the facts of the case are that the appellant was engaged in providing

"Business Auxiliary Service"; "Maintenance or Repair Service" ; "Works Contract Service" ;

& receipt of "Transport of Goods Service", and was holding Service Tax Registration No.

AADCG7173LSD001 for the same. They are also registered under GST vide Registration No.

244ADCG7173L1ZC. It was gathered that the appellant was not discharging their Service

Tax liabilities on the services provided in respect of construction of pipeline / conduit for Q
Sewerage Treatment at Sahibganj for Jharkhand Urban Infrastructure Development

Company Limited [JUIDCO] as a sub-contractor and was wrongly availing exemption under

clause 12(e) of the Mega Exem,ption Notification No. 25/2012-ST, dated 20.06.2012, as

amended.

2.1 Accordingly a show cause notice was issued to the appellant videF.No.V.ST/11A

269/Greenleaf (JUIDCO)/2020-21, dated 16.09.2020, wherein it was proposed to demand

and recover:

(i) Service Tax amount of Rs.10,38,807/- under proviso to Section 73(1) of the

Finance Act, 1994 readwith relaxation provisions of Section 6 of Chapter V ofe O
Taxation and other laws.

(ii) Interest under Section 75 of the Finance Act, 1994 on the above amount of

Service Tax.
(iii) Penalty under Section 78 of the Finance Act, 1994.

(iv) Penalty under Section 77 of the Finance Act, 1994.

3. The show cause notice was adjudicated vide the impugned order wherein the

adjudicating authority has :
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(i) Confirmed the demand of Service Tax amount of Rs.10,38,807/- under sub

section (2) of Section 73 of the Finance Act, 1994,

(ii) Ordered to pay interest under Section 75 of the Finance Act, 1994 on the above

amount of Service Tax.

(iii) Imposed a penalty of Rs.10,0O0/- Penalty under Section 77 of the Finance Act,

1994.

(iv) Imposed a penalty of Rs.10,38,807/- Penalty under Section 78·of the Finance.
Act, 1994.

4. Being aggrieved with the impugned order, the appellant have filed the present

appeal on merits along with application for condonation of delay.

5. Shri Kalpesh Goti, Director of appellant company, on behalf of the appellant had

appeared in person for personal hearing on 09.01.2023. He reiterated submissions made in

application for condonation of delay.

6. I have gone through the facts of the case, submissions made in the Appeal

Memorandum and the application for condonation of delay. In their application for

condonation of delay the appellant have submitted the reasons for the delay as under: 

(a) Due to lack of fund arrangement, the payment of pre-deposit got delayed at

their end, &

(b) They paid the pre-deposit, but they were not able to provide any kind of

challan, payment advice or payment receipt, for which they are in constant touch

with the ICEGATE portal, which resulted in further delay to file the appeal.

7. It is observed from the records that the present appeal was filed by the appellant on

07.06.2022 against the impugned order dated 21.02.2022, which the appellant claimed to

have received on 07.03.2022. Thus, there is a delay of one month and one day in filing the

present appeal as per the provisions of Section 85 of the Finance Act, 1994.

7.1 In terms of Section 85 of the Finance Act, 1994, an appeal before the Commissioner

(Appeals) is to be filed within a period of two months from the receipt of the order being

appealed. Further, the proyiso to Section 85 (3A) of the Finance Act, 1994 allows the

Commissioner (Appeals) to condone delay and allow a further period of one month, beyond

the two month allowed for filing of appeal in terms of Section 85 (3A) of the Finance Act,

1994, if he is satisfied that the appellant was prevented by sufficient cause from presenting



-6

F.No.GAPPL/C0M/STP/1767 /ZOZZ

the appeal within the aforesaid period of two months. Since the appeal in the instant case

has been filed beyond this further period of one month, this authority is not empowered to

condone delay in filing of appeal beyond the period of one month as per the proviso to

Section 85 (3A) of the Finance Act, 1994.

8. My above view also finds support from the following judgments:

(i) The Hon'ble Supreme Court in the case of Singh Enterprises reported at 2008 (221)

E.L. T.163 (S.C.) has held as under:

"B. ... The proviso to sub-section (1) of Section 35 makes the position crystal

clear that the appellate authority has no power to allow the appeal to be

presented beyond the period of 30 days. The language used makes the position
clear that the legislature intended the appellate authority to entertain the
appeal by condoning delay only upto 30 days after the expiry of 60 days which is
the normal periodfor preferring appeal. Therefore, there is complete exclusion
of Section 5 of the Limitation Act. The Commissioner and the High Court were
therefore justified in holding that there was no power to condone the delay after

the expiry of30 days period."

(ii) The decision of the Apex Court Judgment has also been relied upon by the Hon'ble

Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner of Central

Excise and Service Tax, Ahmedabad - 2014 (12) TMI 1215 - CESTAT, Ahmedabad. In the

said case, the Hon'ble Tribunal has held that:

"5. It is clear from the above provisions of Section 85(3A4) of the Finance
Act, 1994 that Commissioner (Appeals) is empowered to condone the delay
for afurther period of one month. The Hon'ble Supreme Court in the case of.
Singh Enterprises (supra) held that Commissioner (Appeals) has no power
to condone the delay beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appeal following the statutory
provisions of the Act. So, we do not find any reasons to interfere in the
impugned order. Accordingly, we reject the appealfiled by the appellant."

9. By respectfully following the above judgments & provisions of law, I hold that this

appellate authority cannot condone the delay beyond the period as prescribed under

0
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Section 85 of the Finance Act, 1994. Thus, the appeal filed by the appellant is required to be

dismissed on the grounds of limitation as not filed within the prescribed time limit. I do not

discuss the issue involved in the appeal on merits of the case and on the decision taken by

the adjudicating authority vide the impugned order.

10. In view of the above discussion and findings, I reject the present appeal filed by the

appellant as being barred by limitation.

0

11. sf@aaaf rtaR Rt n& famt Rqrn 3qi a@hafr srar ?ht
The appeal filed by the appellant stands disposed of in above terms.

Es;»st
ar) 0.

Commissioner (Appeals)

Date: 6h February, 2023.

TAyr#?
(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD I SPEED POST

To,
M/s. Greenleaf Envirotech Private Limited,
Shop No.105, Near Rangoli Flat,
Radhanpur Road, Mehsana, Gujarat

Copy to: 

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex. Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

sGara Fle.

6. P.A. File.




